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CORRECTING SOME ABUSES IN THE OPER- 
ATION OF THE INITIATIVE AND REF- 
ERENDUM. 





The suggestions for correcting some 


abuses in the operation of the initiative and 


referendum recommended by the Oregon 


Bar Association (84 Cent. L. J. 127) are 
receiving attention quite generally in states 
which have adopted this new method of 
legislation. 

The main difficulty in securing a proper 
utilization of this popular form of making 
laws is the carelessness with which meas- 
ures submitted to the people are drawn. 
Those who sign a petition for the submis- 
sion of a law intend in most cases to give 
their approval only to the idea involved in 
the proposed enactment. They very seldom 
give any thought to the method suggested 
of putting the idea in force or to the ac- 
curacy of the language used to express 
their supposed intention. Indeed, the very 
fact that in most cases the elector is in- 
competent to pass intelligently on the form 
or constitutionality of 2 bill gives emphasis 
to the suggestion that such measures should 
first be submitted to the legislature for their 
approval or rejection before being referred 
to the people. This would at least give the 
people the advantage of having the legal and 
technical demerits of the bill pointed out 
and possibly corrected before submission. 

Another hindrance to a proper use of the 
initiative and referendum is the attitude of 
the ordinary American citizen in refusing 
to take such matters seriously. His will- 
ingness, always to accommodate a friend 
and his tendency to shirk responsibility for 
making decisions which he can easily pass 
on to some one else makes it an easy task 
to secure signatures in support of a meas- 
ure of any kind. 

We are reminded in this connection of 
a practical demonstration of the indiffer- 





ence of the people respecting the merits 
of any proposition they are asked to in- 
dorse. A large company of men were-pres- 
ent at a wake in a western city. One man 
offered to bet that another man present 
would sign a petition to the governor, ask- 
ing that he, the signer, be hanged. The 
petition was written and passed around and 
all signed. When it came to the man who 
was the butt of the joke, he said, “What 
is it?’ “Oh, just a petition to the gover- 
nor,’ a friend responded. “Sure, I'll 
sign,” the other replied, and put his name 
on the paper which asked the governor to 
hang him. 

It would seem, therefore, that the sug- 
gestion of the Oregon Bar Association to 
require every citizen sufficiently interested 
in a proposed measure to go to the county 
clerk’s office and there record his signature 
to a petition to submit any such measure 
to a vote of the people would at least serve 
to impress upon the citizen the import- 
ance of such an exercise of his sovereign 
prerogative. 





CONSTRUCTION OF “WHITE SLAVE ACT” 
AS AMBIGUOUS OR UNAMBIGUOUS 
LEGISLATION. 





The cardinal rule of construction of 
statutes being to look to the old law, the 
mischief and the remedy hardly applies to 
the construction of the ‘““White Slave Act,” 
because there was no old law on the subject 
treated and what was the mischief intended 
to be corrected rested purely in Congres- 
gressional intent. 

In the majority opinion by five justices 
of the Supreme Court against three, one 
justice taking no part, in Caminetti v. 
United States, 37 Sup. Ct. 192, the main 
opinion, in affirming the conviction in the 
court below, appealed to the words of the 
statute as plain in their import, and there- 
fore needing no appeal to rules helping out 
doubtful words. 

Justice Day says: “There is no ambiguity 
in the terms of this act. It is specifically 
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made an offense to knowingly transport or 
cause to be transported, etc., in interstate 
commerce, any woman or girl for the pur- 
pose of prostitution or debauchery or for 
‘any other immoral purpose,’ or with the 
intent and purpose to induce any such 
woman or girl to become a prostitute or to 
give herself up to debauchery, or to engage 
in any other immoral practice.” 

To the claim that intent by Congress was 
to reach only “commercialized vice,” it was 
said words would have to be supplied to 
qualify the natural import of those used, 
and it is hard to see why they should be 
supplied, if, as held, it was in the reach 
of Congressional intent to allow them to 
stand as they were set down. 

The justice further says that: “It is con- 
tended that though the words are so plain, 
that they cannot be misapprehended when 
given their usual and ordinary interpreta- 
tion, and although the sections in which 
they appear do not in terms limit the of- 
fense defined and punished to acts of ‘com- 
mercialized vice,’ or the furnishing or pro- 
curing transportation of women for de- 

‘bauchery, etc., such limited purpose is to 
be attributed to Congress and _ engrafted 
upon the act in view of the language of § 8, 
and the report which accompanies the law 
upon its introduction into and subsequent 
passage by the House of Representatives.” 

Thereupon the act is considered as one 
to be called the “White Slave Traffic Act.” 
But this is held not to control plain words 
in the act. “It is neither the duty nor the 
privilege of the courts to enter speculative 
fields in search of a different meaning.” 

As to the report by the chairman of the 
committee saying what was the purpose of 
the law this was held equally inefficacious. 

However plainly the chairman may 
have expressed himself, he ought to be re- 
garded as understanding the plain import 
of terms and members voting for the law 
are supposed to have regard more for those 
terms than to any report of the chairman 
of a committee. The law goes out to the 
world. Such a report is to be found rather 


in the archives of Congress. Proclamation 
is proclamation and stands for all it is in- 
tended to stand. Justice McKenna 
sented and the chief justice and Justice 
Clarke concurred in his dissent. 

Justice McKenna speaks of the way in 
which the law is to be known and the report 
of the chairman of the committee reporting 
it for passage as showing the purpose of 
the law, saying as in substance this chair- 
man said that: “It is vice as a business at 
which the law is directed, using interstate 
commerce as a facility to procure or dis- 
tribute its victims.” 

The justice then says: “Of course, the 
declarations of the report of the committee 
are not conclusive of the meaning of the 
law, but they are highly persuasive. * * * 


dis- 





The report was by the committee charged 
with the duty of investigating the necessity 
for the act, and to inform the House of the 
results of that investigation, both of evil 
and remedy. The report of the committee 
has, therefore, a higher quality than de- 
bates on the floor of the House. * * * The 
report of a committee is the execution of a 
duty and has the sanction of duty. There 
is a presumption, therefore, that the meas- 
ure it recommends has the purpose it de. 
clares and will accomplish it as declared.” 

It is not true, though, that in the execu- 
tion of such duty the chairman does any 
more than give his interpretation of what 
the words of a statute means. He per- 
forms that duty only when he gives an 
honest opinion of its meaning, and this 
would be true, however contradictory of 
that opinion the words of the statute might 
be. 

The justice cites a case, where Justice 
Brewer held a law invalid on the principle 
that, however plain a law may be as to the 
letter, it will not be enforced if not ,within 
its spirit. But in this case the spirit was 
sought to be ascertained by aliunde evi- 
dence. In the cited case it was found in 
the statute itself. He says this rule rescues 
statutes from absurdity, but he does not 





claim that the comprehensive words, if en- 
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forced as written, involves any absurdity. 
The same is to be said as to rescue from 
“crudities, excesses and deficiencies,” for 
he concedes that there is no crudity here 
involved, nor deficiency, nor excess be- 
yond legislative power. It was in the com- 
petency of Congress to do as the majority 
say has been done, and why the full ex- 
pression of power should not be given ef- 
fect as stated does not appear. Nor is any 
very stable rule given for limiting the stat- 
ute’s comprehensive terms. If we admit. 
it is fairly persuasive in this case, that the 
intent was narrower than the words, yet 
the wisdom of Congress is greatly im- 
peached in not phrasing the statute differ- 
ently. 

If law is not to be enforced as published 
to the world, when its enactment is entirely 
within the power of the body enacting it 
and construction is not put to trouble to 
save it, what statute is proof against at- 
tack? 








NOTES OF IMPORTANT DECISIONS. 





CRIMINAL LAW— INFERENCE AGAINST |, 


ACCUSED BECOMING WITNESS TO EX- 
PLAIN INCRIMINATING FACTS.—In Diggs v. 
U. S., 37 Sup. Ct. 192, the United States Su- 
preme Court approved an instruction by the 
trial court, which advised the jury that com- 
ment on the silence of an accused, who has 
taken the stand in his own defense, as to al- 
leged incriminating facts was justifiable and 
such silence was for consideration by the jury. 

A part of the instruction said: “A defendant 
is not required under the law to take the wit- 
ness stand. He cannot be compelled to testify 
at all, and if he fails to do so, no inference 
unfavorable to him may be drawn from that 
fact, nor is the prosecution permitted in that 
case to comment unfavorably upon the de- 
fendant’s silence; but where a defendant elects 
to go upon the witness stand and testify, he 
then subjects himself to the same rule as that 
applying to any other witness, and if he has 
failed to deny or explain acts of an incriminat- 
ing nature that the evidence of the prosecution 
tends to establish against him, such failure 
may not only be commented upon, but may be 





considered by the jury with all the other cir- 
cumstances in reaching a conclusion as to his 
guilt or innocence.” 

The Supreme Court said: “There is a differ- 
ence of opinion expressed in the cases upon 
this subject, the Circuit Court of Appeals in 
the Eighth Circuit, holding a contrary view, 
as also did the Circuit Court of Appeals in the 
First Circuit. * * * We think the better reason- 
ing supports the view sustained in the Court 
of Appeals in this case, which is that where the 
accused takes the stand in his own behalf and 
voluntarily testifies for himself, he may not 
stop short in his testimony by omitting and 
failing to explain incriminating circumstances 
and events already in evidence in which he 
participated and concerning which he is fully 
informed without subjecting his silence to the 
inferences to be naturally drawn from it.” 

In this same instruction the rule is announced 
that an accused in becoming a witness for him- 
self can only be cross-examined as to what he 
testifies to in direct examination, and yet if 
he were put upon the stand to answer, say to 
one in a series of things, comment may be made 
as to failure to explain whatever may have 
come out in the case of an incriminating na- 
ture. We have no great respect for the ef- 
ficacy of the presumption the law forbids to be 
drawn when there is total failure to testify, but 
if it is to be recognized at all, it should not 
be frittered away by construction. 





GARNISHMENT—DIVIDENDS ACCRUING 
FROM SAVINGS BANK AFTER LEVY.—In 
Danbury Savings Bank v. Loewe, 36 Sup. Ct. 
172, the question was, whether the assignee of 
a savings bank account took the dividends after 
levy of attachment and garnishment, or if they 
went to attaching creditor. The Supreme Court 
holds they belong to the creditor, notwithstand- 
ing the statute provides for dissolution of at- 
tachment by giving a bond equal to the effects 
attached. Savings Bank of Danbury v. Loewe, 
37 Sup. Ct. 372. 

The opinion by Justice Holmes seems to con- 
cede that such would not be the rule as to a 
levy on shares of stock, because “stockholders 
have no right to the dividends until they are 
declared.” 

It is stated that the rule as to an interest- 
bearing debt is that garnishment takes the 
principal and interest down to judgment in 
attachment, and the court says depositor “has 
a vested right to the dividends,” or subse- 
quent earnings in a savings bank. 

Further, it says : “The case certainly is not 
weakened, it rather seems strengthened, by the 
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fact that the statutes of Connecticut provide 
that the levy of attachment and execution even 
upon the shares of a corporation shall include 
dividends growing thereon. The provision in- 
dicates a policy, and although, of course, the 
words do not include dividends from savings 
banks, as, in our opinion, they did not need to, 
it is only by imagining unreal distinctions that 
the policy embodied in the statute, and extend- 
ing by the common law to interest due upon 
sideration, that, if attachment is dissolved by 
subsequently earned income of ordinary sav- 
ings banks, when that claim, as we have tried 
to show, is a vested right.” 

As against this there is submitted the con- 
sideration, that if attachment is dissolved by 
bond, the depositor has the right to remove 
the deposit to another place or spend it for his 
own purposes. Interest then would not really 
be earned from the bank where it was formerly 
deposited. Any recovery, then, would be of 
supposititious dividends. If they could be calcu- 
lated and recovered, then the depositor has not 
free right to do as he pleases with what he 
becomes possessed of as discharged from the 
attachment. His revocable contract is changed 


to an irrevocable one, for the benefit of a third 


party. 





WITNESSES—COMPETENCY AS DEPEND- 
ENT ON BELIEF IN DIVINE PUNISHMENT 
FOR PERJURY.—In United States v. Miller, 
236 Fed. 798, decided by District Court of 
Northern District of Washington, a witness 
offered by the government was objected to 
on the ground that “he does not believe in the 
existence of a God who is the rewarder of truth 
and the avenger of falsehood.” On interroga- 
tion of the proposed witness, he stated that 
he thought “a man gets all his punishment in 
this world while he is here,” that no punish- 
ment comes from God, and he thought he could 
tell the truth if he never took an oath. The 
objection was sustained. 

The court cited a number of cases that at 
common law the objection should be sustained. 
The opinion said: “I know of no cases that 
will permit a person to qualify as a witness 
who does not subscribe to some religious be- 
lief recognizing a Supreme Being and who is 
not moved or impressed by some conscientious 
scruple with relation to the testimony in its 
truthfulness or falsity to be rewarded or aveng- 
ed in this life or some future life.” For this 
is cited State v. Wash, 49 La. Ann. 1602, 22 
So. 841, 42 L. R. A. (N. S.) 553. 

It seems to us that this common law should 
never have received recognition in this coun- 
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try. In our theory of government, religion has 
no particular place, so far, at least, as the due 
and regular performance of its administrative 
functions is concerned. There are regulations 
about taking oaths of office, in qualification for 
citizenship, but when it comes to determining 
rights of one citizen against another, or the 
right of personal liberty when the government 
or an accused wishes testimony, the matter 
seems to us to stand differently. 

Take, for example, exceptions to the hearsay 
rule of evidence and restrictions in application 
come to be sO many as nearly to destroy the 
rule itself. That ap atheist’s declaration may 
be received as though he were not such must 
be conceded. 

It is enough, it seems to us, to admit any 
kind of witness, if the jury may discern that 
he is influenced by any motive persuading to 
truth. To make religion the sole test is arbi- 
trary and we know that in many cases it is an 
unreliable test. If an atheist may desire to 
build up a reputation for veracity, or if he 
has been raised in an atmosphere of morality, 
so that his second nature impels him to truth, 
or if he may fear conviction for perjury, who 
may say that one having rights to his testi- 
mony may be denied its use? It is the denial 
or granting something to another, who is in no 
way responsible for supposed disqualification 
of a witness, that is the question involved. 








CAN THE CAPACITY OF A CORPO- 
RATION TO TAKE A CONVEY- 
ANCE OF REAL ESTATE BE 
CALLED IN QUESTION IN A COL- 
LATERAL WAY BY ANYONE 
OTHER THAN THE STATE? 


We shall consider in this article the 
power of a corporation to take a convey- 
ance which the law does not expressly au- 
thorize, or which is expressly prohibited 
by law, and the right to make a convey- 
ance thereof. 

One of the earliest decisions in this coun- 
try is that of Leazure v. Hillegas.* 

The act of March 17, 3787, in the state 
of Pennsylvania, restricted the Bank of 
North America to hold, purchase and sell 
real estate to such as was necessary for the 


(1) 7 Sergeant ‘and Rawles (Pa.) 313. 
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business of the bank, but provided that it 
should occupy it. The bank thereafter pur- 
chased land in a distant county of the state, 
and conveyed it to the plaintiff, who 
brought suit in ejectment for possession. 
The grantor claimed that the bank never 
obtained title, because the law prohibited it 
from taking title; and that, as title never 
passed to the bank, that the plaintiff had no 
title to the land. The court held that not- 
withstanding the bank was prohibited by 
law from purchasing the land, yet that it 
took and conveyed title which no one 
could question but the state. The court 
said: 

“This bank was the only one that risked 
its capital in a field altogether untried in 
America and had the merit of rendering 
essential service to the United States dur- 
ing the war of the Revolution. It would 
be improper therefore to carry the restric- 
tion by construction further than the words 
of the law plainly import. 

“The restriction is that the bank shall 
not purchase and hold; that purchasing and 
holding are very different things and the 
consequences of each are very different; 
that if the words had been that the bank 
should neither purchase nor hold, then it 
could have done neither one nor the other ; 
Lut, although purchasing and _ holding 
might have been dangerous, because of the 
power which it would have given the bank 
to bring too much land into mortmain, yet 
to purchase subject to the statute of mort- 
main which authorized the commonwealth 
to appropriate the land to its own use, 
could be attended with no danger; that this 
would protect the public from the danger 
of too great a mass of property held in 
mortmain, and at the same time put it in 
the power of the state to act towards the 
bank as justice might seem to require. But. 
granting that the restriction in the charter 
did not extend to the simple act of pur- 
chasing, it may be asked, when did the cor- 
poration derive the right to purchase, and 
what would be the situation of land pur- 
chased without the capacity of holding? 
The answer is that a corporation has, from 
its very nature, a right to purchase land, 
though the charter contains no license tc 
that purpose; and in this respect the stat- 
utes of mortmain have not altered the law, 
except in case of superstitious uses, but 
since those statutes it is necessary, in order 





to enable a corporation to retain lands 
which it has purchased, to have a license 
tor that purpose; otherwise, in England, 
the next lord of the fee may enter, within 
a year after alienation, or, in default of the 
lord entering, the state may enter and take 
ihe land so alienated. forever. (2 Bl. Com. 
268 ; Coke on Lit. 6 Vin. Ab. 265.) But in 
Pennsylvania, where there are no mesne 
lords, the right accrues to the state to take 
possession of the land.” 

It was contended by counsel that accord- 
ing to the statutes of mortmain all convey- 
ances to a corporation without license were 
void, and, in answer to this objection, the 
court said: 

“By reference to the statutes of mort- 
main it appears that in all of them, except 
23 Hen. VIII, Ch. 10, the conveyance is 
not void, but the estate passes to the corpo- 
tation subject, as before mentioned, to the 
right of the mesne lord, and, in his default, 
to the king, to enter and hold in fee; that 
by 23 Hen. VIII, Ch. 10, which has been 
determined to extend to superstitious uses 
only, such conveyances made in favor of 
such bodies corporate for more than twenty 
years shall be utterly voi.” 


But, said counsel, the plaintiff obtained 
his title from the bank, and, conceding that 
the bank had power to take titie, still it 
had no power to convey it, and therefore 
the plaintiff has no title and should not 
prevail. 

In answer to this objection, the court 
said that it considered the corporation in 
the situation of an alien, who has power to 
take, but not to hold; that an alien may 
take by purchase (though not by descent), 
and that it was so laid down in Coke on 
Littleton and has never been questioned. 
Neither has it been questioned that the land 
is subject to forfeiture and may be seized 
for the king before office found, and while 
it has been questioned, what is the right of 
the alien before office found for the king? 
yet the highest authority in our own coun- 
try has said that, until some act has been 
done by the state according to its own laws 
to vest the title in itself. it remains in the 
alien, who may convey it to a purchaser, 
but he can convey no title which is not de- 
feasible by the state; that this principle was 
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asserted by Judge Story, who delivered the 
opinion of the United States Supreme 
Court in the case of Fairfax, devisee, v. 
Hunter’s lessee,? and this was the opinion 
of the Supreme Court of Massachusetts in 
the case of Sheafe v. OQ’Neal,® cited by 
Judge Story. 

The learned judge 
saying : 

“Since it is reasonable in theory and can 
have no ill effect in practice, he who has a 
defeasible estate may convey one, provided 
the right of the state to defeat it remains 
entire at all times and until that right is 
prosecuted, and therefore it follows that the 
plaintiff obtained a defeasible estate from 
the Bank of North America, and that the 
defendant could not question the title.” 


We have not, in this country, re-enacted 
the statutes of mortmain, in force in Penn- 
svlvania at the time this case was decided, 
or generally assumed them to be in force; 
and the only legal check to the acquisition 
of lands by a corporation consists in those 
special restrictions contained in the acts by 
which they are incorporated and _ which 
usually confine the capacity to purchase 
real estate to specified and necessary ob- 
jects. 

What, then, is the effect in those states 
where the statutes of mortmain are not nor 
ever have been in force, of a corporation 
taking a conveyance which its own charter 
or the Jaw forbids it to do? 

In Pennsylvania we have seen that a cor- 
poration takes a title that is subject to de- 
teasance by the state only, and may convey 
a defeasible title which no person other 
than the state can question. Is this the 
law in those states where mortmain has 
never been in force? 

In Bank v. Mathews,‘ decided in October, 
1878, the facts were as follows: 

The Union National Bank of St. Louis 
took and purchased a deed of trust contrary 
to the national bank laws then in force. It 
was conceded by the court in its opinion 
that the bank never had any title, legal or 


then concluded by 


(2) 7 Cranch. 603. 
(3) 1 Mass. 256. 
(4) 98 U. S. 621. 








equitable, to the real estate in question, and 
the owner of the real estate mortgaged to 
the bank was seeking to enjoin the bank 
from enforcing its claim under the mort- 


gage. 

Mr. Justice Swayne delivered the opin- 
ion of the court, and held: 

“That where a corporation is incompe- 
tent by its charter to take title to real es- 
tate, a conveyance to it is voidable only and 
remains valid until assailed in a direct pro- 
ceeding by the state, and the state alone 
could object; that the law did not intend 
that stockholders and depositors and other 
creditors should be punished and the bor- 
rower rewarded by giving success to the 
defense of ultra vires whenever the offen- 
sive fact shall occur; that the impending 
danger of a judgment of ouster and dissolu- 
tion was the check on the corporation and 
none other was contemplated by Congress, 
and that a private person cannot directly 
or indirectly usurp this function of the 
state.” 

Mr. Justice Miller dissented, and said: 

“IT am of the opinion that the bank is 
forbidden to accept such security and it is 
void in its hands.” 

Running through the cases is the thought 
that the intent and not the letter of the 
statute constitutes the law. 

The question of the validity of a mort- 
gage taken by a national bank again came 
up for consideration before the Supreme 
Court of the United States in the case of 
Bank v. Whitney.’ Mr. Justice Field de- 
livered the opinion of the court and said, 
in part: 

“The question is not an open one in this 
court. It was determined in the case of 
Bank v. Mathews that the statute did not 
declare such security void, but was silent 
on the subject; that, had Congress so in- 
tended, it would have been easy to say so. 
and it can hardly be presumed that this 
would not have been done instead of leav- 
ing the question to be settled by the uncer- 
tain result of litigation and judicial deci- 
sion. * * * 

“The construction of the act of Congress 
thus given has been acted upon by the na- 
tional banks throughout the country ever 
since it was published. It is not unreason- 
able to suppose that they have conducted 


(5) 103 U. S. 99. 
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their business and made loans to a larger 
amount, in reliance upon it, and that in 
niany cases great injury would follow a de- 
parture from it. Judicial decisions affecting 
the business interests of the country should 
not be disturbed except for the most cogent 
reasons—certainly not because of subse- 
quent doubt as to their soundness.” 

To the same effect see Swope v. Leffing- 


well® and Reynolds v. Bank.’ 

From this decision in Bank v. Whitney, 
Mr. Justice Miller and Mr. Justice Harlan 
dissented. 

In Fritts v. Palmer,* it appeared that a 
Missouri corporation purchased land _lo- 
cated in the state of Colorado before obtain- 
ing a permit to do business in that state, 
as required by the constitution and laws of 
the state of Colorado; and conveyed it 
away. Thereafter, in an action to obtain 
possession of that land, the incapacity of 
the corporation to take transfer title was set 
up to defeat the claims of the grantee, who 
held title from the Missouri corporation. 
The Supreme Court of Colorado held that 
the deed to the corporation was void, and 
that it could transfer no title; but the Su- 
preme Court of the United States reversed 
the decision, on the grounds that the cor- 
poration took title to the land and could 
transfer it, and that no one but the state 
could -question its power. 

Mr. Justice Harlan, who, with Justice 
Miller, dissented in Bank v. Whitney, 
supra, delivered the opinion of the court, 
and said, in part: 

“Tt may. be assumed that the Comstock 
Mining Company, being a corporation of 
another state, had no right to do business 
in the state of Colorado. * * * It may also 
be assumed for the purpose of this case, 
that this company violated the law of that 
state when it purchased the premises in 
controversy without having, in the mode 
prescribed by the statutes of Colorado, 
previously designated its principal place of 
business in that state, and an agent upon 
whom process may be served. 


“But it does not follow that the title to 
the property conveyed by the Comstock 


(6) 105 U. S. 3. 
(7) 112 U. S. 405. 
(8) 132 U. S. 291 (33 Law Ed. 320). 





Mining Company remained in Groshon, not- 
withstanding his conveyance of it to that 
company, in due form, for a valuable con- 
sideration. 


“The constitution and laws of Colorado 
it should be observed, do not prohibit for- 
eign corporations altogether from purchas- 
ing or holding real estate within its limits. 
They do not declare absolutely or wholly 
void, as to all persons, and for every pur- 
pose, a conveyance of real estate to a for- 
eign corporation which has not previously 
done what is required before it can right- 
fully carry on business in the state. Nor 
do they declare that the title to such prop- 
erty shall remain in the grantor, despite his 
conveyance. So far as we are aware, the 
only penalty imposed by the statutes of 
Colorado upon a foreign corporation carry- 
ing on business in the state before acquir- 
ing the right to do so, renders each and 
every officer, agent and stockholder of any 
such corporation so failing therein jointly 
and severally personally liable on any and 
all contracts of such company made within 
this state during the time that such corpo- 
ration is so in default. The fair implica- 
tion is that, in the judgment of the legis- 
lature of Colorado, this penalty was ample 
to effect the object of the statutes prescrib- 
ing the terms upon which foreign corpora- 
tions might do business in that state. It is 
not for the judiciary, at the instance of or 
for the benefit of private parties claiming 
under deeds executed by the person who 
had previously conveyed to the corporation 
according to the forms prescribed for pass- 
ing title to real estate, to inflict the addi- 
tional and harsh penalty of forfeiting, for 
the benefit of such parties, the estate thus 
conveyed to the corporation and by it con- 
veyed to others. * * * If the legislature had 
intended to declare that no title should pass 
under a conveyance to a foreign corporation 
purchasing real estate before it acquires the 
right to engage in business in the state, and 
such a conveyance should be an absolute 
nullity as between the grantor and grantee, 
leaving the grantor to deal with the prop- 
erty as if he had never sold it, that inten- 
tion would have been clearly manifested.” 

From this opinion Mr. Justice Miller dis- 


sented and said: 
“I base my dissent in the present case 


upon the following emphatic language in 
the laws of that state: 


““No foreign or domestic corporation, 
established or maintained in any way for 
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pecuniary profit of its stockholders or mem- 
bers shall purchase or hold real estate in 
this state except as provided for in this act. 


“T can conceive of cases where corpora- 
tions have been authorized to acquire a lim- 
ited amount of real estate, such as the legis- 
lature may conceive to be useful and neces- 
sary to the purpose for which they are or- 
ganized, or to take property for specific 
uses, in which the question as to whether 
they have exceeded that amount or per- 
verted the use may be one for the state 
alone, and not of any private citizen. But 
the positive declaration that a corporation 
shall not purchase or hold real estate, 
which is not a grant of power, but an ex- 
press denial of its power to hold any real 
estate under the circumstances mentioned, 
is in my opinion destructive of the right to 
hold any real estate at all under those cir- 
cumstances. Whenever it is shown that 
any of these corporations have not complied 
with the requirements of the statute, they 
are forbidden to purchase or hold real es- 
tate. Any such purchase is therefore void. 
It is the positive declaration of the law of 
the land. The title does not pass, and it 
needs no inquest of the state to establish 
that fact. The title which would have 
passed if the corporation had a right to 
purchase does not pass. It remains in the 
party who attempted to grant or convey it. 
The grantee can neither purchase nor hold 
real estate. The assumption of the opin- 
ion of the court is that it may purchase and 
it may hold real estate. I have not time to 
gives the authorities on this subject. They 
are numerous, but they are generally ap- 
plicable to cases in which the granting 
power of the corporation is wanting in suf- 
ficient language to enable it to purchase 
and hold, and not to statutes which are in 
their terms prohibitory, forbidding and per- 
emptory.” 

If the impeding danger of a judgment of 
ouster and dissolution is and should be the 
check on a corporation which has violated 
the laws, then which state has the power 
to dissolve that corporation in case it viol- 
ates the laws of a foreign state, and not 
of the state that created it, as was done by 
the Missouri corporation in the above case? 

In Railroad v. Lewis,® decided in 1880, by 
the Supreme Court of Iowa, it was said 


by Justice Day: 


(9) 53 Iowa 101, 4 N. W. ‘852. 





“It is urged, however, that the plaintifi 
has no power to receive or hold the land in 
question, it not being part of the franchises 
of the road nor of the depot grounds, nor 
for machine shops, nor for any of the pur- 
poses connected with the plaintiff’s busi- 
ness, nor within plaintiff's corporate pow- 
ers. It is not claimed that the plaintiff may 
not hold lands for some purposes. Upon 
the contrary, it seems to be conceded that 
the plaintiff may hold some lands for some 
purposes. The objection is that the plaintiff 
cannot hold the lands in question for the 
purposes for which they are held. In our 
opinion, the defendants cannot raise this 
objection. This is a question between the 
corporation and the government and is one 
which does not concern the defendants."’ 


In Abercrombie v. Simmons,” the facts 
were as follows: 


The Chicago, Kansas & Western Rail- 
road purchased certain lands by warranty 
deed for right-of-way purposes. It ap- 
peared on the face of the deed that the 
land was acquired for right-of-way pur- 
poses, but otherwise there were no limi- 
tations, express or implied, contained in 
the deed. Thereafter, the railroad com- 
pany having abandoned the use of the iand, 
conveyed it to Abercrombie. In an action 
in ejectment brought by Abercrombie 
against the grantors of the railroad com- 
pany, the Kansas Supreme Court held that 
Abercrombie had acquired no interest in 
the land; that the railroad company had 
acquired only an easement to build its road, 
notwithstanding the deed recited a fee 
simple interest; and, having abandoned 
the land, the title had reverted to the gran- 
tor of the railroad company, and that these 
facts could be shown to avoid the deed 
given by the railroad company to Aber- 
crombie. 


In the course of the opinion the court 
said: 


(10) See Angel & Ames on Corp. 152, 153; 
Union Nat. Bank of St. Louis v. Mathews, 98 
U. S. 621; Natoma Water & Mining Co. v. 
Clarkin, et al., 14 Cal. 544. To same effect, see 
Crolley v. Minneapolis Railroad Co., 30 Minn. 
544, 16 N. W. 422. 


(11) 71 Kansas 538. 
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“The statutes recognize that land for a 
right-of-way may be acquired by purchase 
as well as by compulsory proceedings. 
When so purchased for that purpose does 
the railroad company hold a higher or bet- 
ter right than where it is acquired by vir- 
tue of eminent domain? May a railroad 
company purchase a strip of land extend- 
ing a great distance through the country 
and over many farms, abandon the enter- 
prise, and then sell the strip to those who 
will put it to a wholly different use—one 
that might be both obnoxious and menacing 
to the adjoining owners? Where an abso- 
lute and unqualified fee-simple title is ac- 
quired by a railroad company it may, of 
course, in the absence of express or im- 
plied restrictions, be conveyed to another. 
After stating this rule, Judge Elliott re- 
marks: 

“ “But where there is an implied restric- 
tion, as is often the case in regard to the 
right-of-way, or the like, of a railroad com- 
pany, the grant does not ordinarily vest a 
fee in the company, but vests such an es- 
tate, usually an easement, as is requisite to 
effect the purpose for which the property 
is required. Where the grant is of “surplus 
real estate,” as it is often called—that is, 
of real estate not forming part of the rail- 
road or its appendages—a deed effective to 
vest a fee in a natural person will vest that 
estate in a railroad company.’ (2 Ell. Rail. 
490.) 

“The fact that the deed contains cove- 
nants of warranty, or that the right ac- 
quired is designated as a fee, is not neces- 
sarily controlling. * * * 


“Now, as we have seen, the deed and 
those things to which we may look in its 
interpretation plainly show that the strip 
was sold on the one part, and purchased 
on the other, as and for a right-of-way for 
a railroad. -This use, being within the con- 
templation of the parties, is to be consid- 
ered as an element in the contract, and lim- 
its the interest that the railroad acquired. 
It took the strip for a specific purpose, and 
could hold it so long as it was devoted to 
that purpose. 


+ Bo et eS 2 Oo 


“Whatever its name, the interest was 
taken for use as a right-of-way, it was lim- 
ited to that use, and must revert when the 
use is abandoned. 

“We are not called upon to decide, nor 
do we intend to express an opinion, as to 
what the rule applicable where lands are 
purchased or obtained without regard to 





the use to be made of them, or where there 
is nothing in the contract or conveyance 
indicating that they have been purchased 
for a right-of-way.” 

Abercrombie v. Simmons is in harmony 
with the decisions of other states on the 
subject of railroad right-of-way lands. The 
case proceeds on the theory that the cove- 
nants of the deed are not controlling; that 
the statutes of the state, as well as the pur- 
pose of the use contemplated by the par- 
ties at the time the deed was made, may be 
read into-the deed, when it contains lan- 
guage indicating the use to be made of the 
land, which, read into the deed, limits the 
fee conveyed regardless of the covenants 
of warranty. The other class of cases pro- 
ceeds on the theory that the intent of the 
law makers as gathered outside the letter of 
the law should control, and this intent, as 
deduced by the courts, is at times so far 
fetched as to amount to a fiction. 

It was not shown, nor did it appear in 
the statutes in the Pennsylvania case, that 
the legislature, when it prohibited the Bank 
of North America from purchasing certain 
lands, intended that a future judge, while 
interpreting the power of the bank to re- 
ceive or convey title contrary to that law, 
should be influenced by the fact that the 
bank had been a good Samaritan during 
the Revolutionary War, and “had the merit 
of rendering essential service to the United 
States ;’ neither was there any evidence to 
show, nor did‘ it appear in the law itself, 
that Congress, when it prohibited national 
banks from loaning money on lands, in- 
tended that the judiciary should protect 
stockholders and creditors if a bank ex- 
ceeded its authority; and should hold that 
no one but the state could question the il- 
legal acts of the bank. And in our own 
Abercrombie case, the court says that when 
the land was sold it was contemplated by 
both parties that it should be used for 
right-of-way lands, and this fact should be 
considered as a term of the deed and should 
limit the use accordingly. 

The principles elucidated by these cases, 
and the conflict manifested by the dissent- 
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ing opinions, are evidence of the fact that 
courts are ever conscious that justice, and 
not the letter of the law, should prevail. 
Qui haeret in litera, haeret in cortice; and 
we, as lawyers, ever mindful of the debt 
which we owe our profession, should con- 
stantly strive to keep before us a lofty con- 
ception of that fact, so that the enforce- 
ment of the letter may ever be tempered 
with justice, as has been done by the courts 
in the able opinions referred to in this 
paper. For after all has been said and 
written upon the subject “What is law?” 
there remains the abiding conviction that 
law is essentially an ideal conception of 
justice as applied to a given state of facts, 
according to the light that is given the 
court construing the letter. 


In the language of James Coolidge Car- 
ter, in his able address delivered before the 
American Bar Association, on the subject 
of “The Ideal and the Actual in Law :” 


“Justice itself, the true foundation, the 
ultimate aim, of all law, is, in its essence, 
an ideal conception. It is the animating 
principle of every rule, observance and 
statute. * * * Every step which has ever 
been made in human progress by conscious 
effort must have had its origin in some 
previous idea, and the problem of reform 
in the law, as in everything else, is to form 
just ideas, and contrive the methods by 
which they may be realized. The one idea 
which the lawyer must ever cherish and 
strive to hold clearly and firmly in his con- 
ceptions is that of justice. To say precisely 
what this is seems to transcend the power 
of human analysis. We attempt to describe 
it at one time and another by calling it what 
is right, or good, or fit, or convenient; but 
it is neither of these alone—perhaps be- 
cause it is all of them together. It is the 
subtle essence which animates every rule 
deserving the name of law, but which we 
cannot separate from the actions in which 
it dwells. 


“Guest of million painted forms, 
Which, in turn, its glory warms.’ 


“We find the chase after it to be endless, 
and guess that it is a divinity. But we do 
know that all reform and progress in the 
law consists in lifting up the actual system 
which we administer into a more perfect 
harmony with the ideal conception.” 


In conclusion, it seems to he universally 
held by the courts that the capacity of a 
corporation to take or convey title cannot 
be called in question in a collateral way 
by anyone other than the state; and this 
rule of law embraces railroad right-of-way 
land, obtained by purchase, except where it 
appears on the face of the deed, by impli- 
cation, or by agreement outside the deed, 
that it was obtained for use as right-of- 
way.. But where an absolute and unquali- 
fied fee simple title is acquired by a rail- 
road company, in the absence of express or 
implied restrictions, it may convey it to 
another, and in such a case we believe any 
court would hold that the conveyance could 
not be questioned in a collateral way by 
anyone other than the state. 


FRANK A. Lwutz. 
Beloit, Kans. 








BILLS AND NOTES—NEGOTIABILITY. 





BANK OF WHITEHOUSE v. WHITE. 





Supreme Court of Tennessee. Jan. 27, 1917. 





191 S. W. 332. 





Under Negotiable Instruments Act (Laws 1899, 
c. 94) § 1, subsec. 3, providing that an instrument 
to be.negotiable must be payable on demand, or 
at a fixed or determinable future time, a prom- 
issory note, containing a provision on the part 
of the obligors that “we authorize the holder 
thereof to extend the payment of the same, or 
any part thereof, without impairing our joint 
and several liabilities, and the sureties agree 
to waive notice of any extension of time,” was 
negotiable, as the provision relates to and gives 
assent to extensions that may be granted at or 
after maturity, the date of which is set forth 
with certainty in the note, or to an extension 
which, if.made prior to maturity, has operative 
effect as from the time the note falls due accord- 
ing to tenor. 





WILLIAMS, J. Is the negotiability of a note 
destroyed by a provision on the part of the 
obligors that: 


“We authorize the holder thereof to‘ extend 
the payment of the same, or any part thereof, 
without impairing our joint and several lia- 
bilities, and the sureties agree to waive notice 
* of any extension of time.” 
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The contention in behalf of the appellant is 
based upon section 1, subsec. 3, of the Nego- 
tiable Instruments Act, 1599, c. 94: 

“An instrument, to be negotiable, must con- 
form to the following requirements: 

“* * * (3) Must be payable on demand, or 
at a fixed or determinable future time.” 

We construe the clause in the note, quoted 
above, to relate and to give assent to extensions 
that may be granted at or after maturity, the 
date of which is set forth with certainty in 
the note; or to an extension which, if made 
prior to maturity, has operative effect as from 
the time when the note falls due according to 
tenor; and we are of opinion that when so con- 
strued the clause should not render the note 
non-negotiable, whether we view the question 
from the standpoint of principle, precedent or 
policy. : 

Principle: As already observed, the note as 
executed is stipulated to mature on a date 
fixed and certain. The provision for extension 
does not put it in the power of the holder to 
extend the note without the concurrence of 
the maker, and the latter may not force an ex- 
tension on the holder. When they concur, a 
new date of maturity is fixed, and one no less 
certain than the original date. The sureties 
merely assent in advance thereto and bind 
themselves to waive the right of defense that 
might otherwise accrue; or to be bound by 
the supplemental contract which fixes the later 
maturity date. There is no agreement em- 
bodied in the note operating to bind the holder 
to extend. There is incorporated no promise 
to do anything that would, of its force, affect 
the unconditional promise to pay on the date 
named in instrument. There is nothing in the 
note that looks towards an indefinite extension 
of time of payment. 


Precedent: Cases that pass on this ques- 
tion may be found collated in 8 Corp. Juris, 140, 
and in notes to First Nat. Bank v. Buttery, 17 
Ann. Cas. 55 and 16 L. R. A. (N. S.) 878; Long- 
mont Nat. Bank v. Loukonen, Ann. Cas. 1914B, 
210; Anniston Loan, etc., Co. v. Stickney, 31 L. 
R. A. 234; Rossville State Bank v. Heslet, 33 L. 
R. A. (N. S.) 738; State Bank of Halstad v. 
Bilstad, 49 L. R. A. (N. S.) 182. The cases 
which have appeared since the preparation of 
the last of these notes demonstrate that the 
above is fast becoming the settled construc- 
tion of the Negotiable Instruments Act. First 
Nat. Bank v. Stover (N. M.), 155 Pac. 905, L. 
R. A. 1916D, 1280; First Nat. Bank v. Baldwin 
(Neb.), 158 N. W. 371; City Nat. Bank v. Kelly 
(Okla.), 151 Pac. 1172; Davis v. McColl, 179 
Mo. App. 198, 166 S. W. 1113. 





Policy: Such a provision for extension not 
infrequently operates to the advantage of a 
surety in permitting the holder, at his option, 
safely to give grace to the maker, on the lat- 
ter’s application; when otherwise, pressure for 
payment might come inconveniently upon both 
maker and surety. It is common practice to 
embody such a provision in notes; the clause 
tends to give currency to the note, and the 
policy of the law should be in furtherance of 
the negotiability of such widely used instru- 
ments when they fairly fall within the spirit 
of the provisions of the uniform act. White 
v. Hatcher, 135 Tenn. 609, 188 S. W. 61; Pemi- 
scott County Bank v. Bank, 132 Tenn. 152, 177 
S. W. 74. 


Nore.—Provision in Note for Extension With- 
out Specifying Time Thereof as Affecting Nego- 
tiability—i1t is to be observed that the instant 
case provides merely for an extension of pay- 
ment without specifying the period thereof. Does 
this come within the clause that to be nego- 
tiable a note must be payable “at a fixed or 
determinable time?” 

In Anniston L. & T. Co. v. Stickney, 108 Ala. 
146, 152, 79 So. 63, 31 L. R. A. 234, this was 
said not to embrace “a vague, indefinite extension, 
the time of which rested in future negotiation 
or agreement of the parties, but an extension 
the duration of which is precisely fixed and 
declared.” 

But it is said that such a rule does not neces- 
sarily conflict with rulings as to waivers such as 
in the instant case. Thus in Navajo County 
Bank vy. Dolson, 163 Cal. 485, 126 Pac. 123, 41 
L. R. A. (N. S.) 787, there was a provision for 
extension after maturity “from time to time by 
any one or more of us,” etc. It was claimed this 
made the time of payment uncertain, etc. The 
court said: “When it is said that the time of 
payment must be stated with certainty, the time 
referred to is that when the holder can insist on 
payment. * * * There is nothing uncertain in 
this note about the date of maturity. The pro- 
vision (in the note) refers only to something 
that may be done by the maker if the holder 
agrees thereto ‘after maturity.’” 

On the same line is Longmont Nat. Bank v. 
Loukonen, 53 Colo. 489, 127 Pac. 947, Ann. Cas. 
1914 B, 208. The provision was for waiver, etc., 
as to any extensions of time “before, at or after 
maturity.” It was said: “A legal right exists 
in the maker and holder * * * to agree to an 
extension and the fact that such legal right 
exists does not make the paper non-negotiable ; 
no more should the fact that the maker’s consent 
to an extension * * * is expressed in the note, 
but, which does not in fact constitute an exten- 
sion_have such effect. To hold that an undis- 
closed agreement to extend destroys the obliga- 
tion to pay a note according to its terms * * * 
would be contrary to every principle of justice 
and fair dealing.” 

In Mo. Lincoln Trust Co. v. Long, 31 Okla. 1, 
120 Pac. 291, a provision for extension without 
notice was likewise so regarded. 

In Stilzel v. Miller, 250 Ill. 72, 95 N. E. 53, 
34 L. R. A, (N. S.) 1004, Ann. Cas. 1912 B, 412, 
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there was a similar general provision. The court 
said: “The contention that said quoted words 
gave the holder the authority to extend the 
note as he pleased; that it could not be known 
what extensions he might grant and that there- 
fore the time when the note became due was un- 
certain and indeterminable cannot be sustained. 
The note expressly provides that such option to 
extend can be exercised only upon failure to 
make payment at maturity. The time of payment 
is certain.” 

If, however, the language of the provision is 
such that it provides for agreement made before 
maturity to extend the note, the note is not nego- 
tiable. Rossville State Bank vy. Heslet, 84 Kan. 
315, 113 Pac. 1052, 33 L. R. A. (N. S.) 738. See 
also Matchett vy. Anderson Fdry. & M. Works, 29 
Ind. App. 207, 64 N. E. 229, 94 Am. St. Rep. 
272: Union Stock Yds. N. Bank v. Bolan, 14 
Idaho 87, 93 Pac. 508, 125 Am. St. Rep.’ 146. 


There seems reason for making the distinction 
as to negotiability depend upon whether the pro- 
vision is to apply “after” and not “before” ma- 
turity. If the provision is to be confined to 
“after” maturity, there is, of course, the same 
right of holder to refuse to extend as if it 
applied to “before,” but one taking the note in 
this other case might not know from anything 
on its face whether or not it had been extended, 
it not being stated that the extension must be 
indorsed on the note to be effective. G. 








ITEMS OF PROFESSIONAL 
INTEREST. 





AN ACT TO PREVENT THE SALE OF FIRE 
ARMS. 





We have been requested to set out in full 
the terms of any act to repress the keeping and 
carrying small fire arms, which we believe to be 
effective. We publish herewith the terms of a 
bill recent!y introduced in the Missouri Legis- 
lature, which originated with Samuel Allender, 
Chief of the St. Louis Bureau of Detectives. 
The bill has already been sent to engrossment. 
In view of the importance of the purpose of this 
act and the desirability for uniform action 
throughout the country, we publish this act to 
provoke discussion and investigation of a 
question of growing importance. The bill pro- 
vides as follows, to-wit: 


Be It Enacted by the General Assembly of 
the State of Missouri as follows: Section 1. 
No wholesaler or dealer therein shall have in 
his possession for the purpose of sale, or shall 
sell, any pistol, revolver, or other similar 
weapons, which does not have plainly and per- 
manently stamped upon the metallic portion 
thereof the trade-mark or name of maker, the 





model and the serial factory number thereof, 
which number shall not be the same as that of 
any other such weapon of the same model made 
by the same maker, and the maker, and no 
wholesale or retail dealer therein shall have in 
his possession for the purpose of sale, or shall 
sell, any such weapon unless he keep a full and 
complete record of such description of such 
weapon, the name and address of the person 
from whom purchased and to whom sold, the 
date of such purchase or sale, and in the case 
of retailers the date of the permit and the 
court granting the same, which record shall 
be open to inspection at all times by any police 
officer or other peace officer of this or any 
other state, and shall be admissible in evidence 
in all courts of this state. 


Section 2. No person, other than a manu- 
facturer or wholesaler thereof to or from a 
wholesale or retail dealer therein for the pur- 
poses of commerce, shall directly or indirectly 
buy, sell, borrow, loan, give away, trade, barter, 
deliver or receive, in this state, any pistol, re- 
volver or other similar weapon, unless the buy- 
er, borrower or person receiving such weapon 
shall first obtain and deliver to, and the same 
be demanded and received by, the seller, loaner 
or person delivering such weapon, within thirty 
days after the issuance thereof, a permit au- 
thorizing such person to acquire such weapon. 
Such permit may be issued upon the order of 
the clerk of the circuit court of any county in 
this state, if the clerk be satisfied that the 
person applying for the same is of good moral 
character and of lawful age, and that the grant- 
ing of the same will not endanger the public 
safety. The permit shall recite the date of the 
issuance thereof and that the same is invalid 
after thirty days after the said date, the name 
and address of the person to whom granted and 
of the person from whom such weapon is to 
be acquired, the nature of the transaction, and 
a full description of such weapon, and shall be 
countersigned by the person to whom granted 
in the presence of the clerk of the court. The 
clerk shall attest the permit with the seal of 
the court, and shall receive therefor a fee of 
$2.00. If the permit be not used, it shall be 
returned to the clerk by the person to whom 
granted within thirty days after its expiration, 
with a notation thereon of the reason why the 
same was not delivered to the other party. If 
the permit be used, the person receiving the 
same shall return it to the clerk within thirty 
days after its expiration with a notation thereon 
showing the date and manner of his disposition 
of such weapon. The clerk shall keep a record 
of all applications for such permits and the 





XUM 


’ 


= a & fh fh oe 6A 





XUM 





Vou. 84. 


CENTRAL LAW JOURNAL 183 








action thereon, and shall preserve all returned 
permits. No person shall in any manner trans- 
fer, alter or change any such permit or make a 
false notation thereon, or obtain the same upon 
any false representation to the clerk granting 
the same, or use or attempt to use a permit 
granted to another. 


Section 3. Any person, his directors, officers, 
agents or servants, convicted of violating any 
of the provisions of this act shall be punished 
by a fine of not less than $50.00 nor more than 
$5,000.00, or by imprisonment in the county jail 
for not less than one week nor more than one 
year, or by imprisonment in the penitentiary 
for not less than two years nor more than five 
years, or by both such fine and imprisonment. 








BOOK REVIEW 





MISSOURI DIGEST, VOLS. 15 A AND 15 B. 





The Key Number State Digests, co-ordinated 
as they are with the admirable and uniform 
classification system of the National Reporter 
System and the American Digest System, have 
a distinct advantage, for that reason alone, over 
the local digest. This is the experience in Mis- 
souri as in other states. The Vols. 15 A and 
15 B are temporary supplements intended to 
cover about 25 volumes of reports and to serve 
the convenience of attorneys until sufficient 
matter has accumulated for the regular sup- 
plements. 


Printed in two volumes and published by the 
West Publishing Company, St. Paul, Minn. 








BOOKS RECEIVED. 





Notes to Statutes of Indiana. 1916. A Con- 
tinuous Supplement to the Statutes of Indiana. 
Published on the Cumulative Plan with Bound 
Volumes at the end of each year. Edited by 
B. F. Watson of the Indianapolis Bar; Author 
of Watson’s McDonald’s Treatise, Watson’s 
Statutory Liens, etc. Subscription price, $4.00 
a year. National Annotating Company, Craw- 
fordsville, Ind. Review will follow. 





HUMOR OF THE LAW. 





The Foreman (back for  instructions)— 
“Jedge, we’re all tangled up concernin’ th’ tes- 
tymony of Jim Boggs.” 

The Court—‘Don’t you know what to do 
with it?” 

The Foreman—“We knowed jest what t’ do 
with it tell we diskivered wher’ he told th’ 
truth in one place.”—Puck. 





Years ago, according to Judge Chester H. 
Krum, of St. Louis, an amusing occurrence 
took place in the Supreme Court of Missouri at 
a time when Judge Scott was presiding judge. 
A newly-fledged lawyer of decidedly German 
extraction was before the court on an appeal 
from a conviction of larceny. He thus stated 
his case: .“If de court blease, dis indictment 
it charges dat my client he stole a hog. Now 
de proof was dat de hog dat he stole was 
bacon.” “What is that, sir?” said Judge Scott. 
The attorney stated it again. “What you mean,” 
replied Judge Scott, “is probably that the in- 
dictment charged the defendant with having 
stolen a hog, that is, a live animal, and when 
the state-came to its proof the evidence showed 
that the thing stolen was merely a dressed 
carcass and not a live animal at all.” “Yes,” 
said the attorney, “dat is de case.” Of course, 
there being a manifest variance between the 
allegation and the proof, Judge Scott reversed 
the judgment. 





Seth Low, who died a short time ago at 
Broad Brook Farm, his Mount Kisco estate, had 
devoted all his later energies to bringing back 
harmony between the railways and the rail- 
way workers. 

Mr. Low, discussing one day at a luncheon 
a terrible discord in this harmony he was 
working on, said, with a melancholy smile: 

“The thing was Exe’s fault. Exe treated 
the other side as the husband in the story 
treated his wife’s birthday. 

“The evening of her birthday this husband 
brought home an interesting little parcel, care- 
fully wrapped in white paper and gilt string, 
which he handed to his wife with a gallant 
smile. a 

“‘Oh, you darling!’ said she. ‘Then you 
didn’t forget my birthday, after all, did you?’ 

“She opened the little parcel with delighted 
interest, then she gave a kind of groan. 

“*Pipe-cleaners!’ she said. 

“*Yes, love,’ said the husband. ‘I knew 
they’d please you. You never did like me to 
use your hairpins, did you?’” 
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1. Adverse Possession—Estoppel.—That per- 
son continued to occupy, with brofher and son, 
certain land after signing conveyance whereby 
she divested herself in their favor of all equit- 
able interest, could not be-treated as a hostile 
holding by her against them. — Ferrell v. 
Childress, Ky., 189 S. W. 1149. 


2. Intent.—One inclosing land with intent 
to claim within inclosure, though it includes 
more than that called for by his deed, was hold- 
ing adversely; but if he intended to claim only 
to true line, wherever it might be, his possession 
would not be adverse.—Vogt v. Bergmann, Mo., 
189 S. W. 1166. 


3. Atterney and Client—Disbarment.—An at- 
torney, convicted upon his plea of guilty of 
attempted grand larceny in first degree will be 
disbarred.—In re Wolf, N. Y., 162 N. ¥. Supp. 179. 

4. Lien for Services.—Lien of attorney for 
services rendered administrator upon his appli- 
cation for letters of administration attaches to 
decree granting letters, but no lien for services 
rendered subsequently to issuance of letters can 
attach to decree granting them.—In re Nocton’s 
Estate, N.. Y., 162 N. Y¥. Supp. 216. 

5.——~-Misconduct.—An attorney’s action in 
knowingly and fraudulently procuring the serv- 
ice of summons in a divorce action upon another 
than defendant and a return of service showing 
falsely that summons had been duly served, held 
misconduct sufficient for disbarment.—In re 
Bailey, Nev., 161 Pac. 512. 


6. Presumption.—It is not presumed that 
an attorney, retained by administratrices to act 














- ik 








in procuring letters and generally in the admin- 
istration, acted for the special furtherance of 
some individual distributees, to the neglect or 
harm of others.—In re Rabell, N. Y., 162 N. Y. 
Supp. 218. 


7. Bankruptey—Assignment for Benefit of 
Creditors.—Where assignment for benefit of 
creditors was valid, and not subject to attack 
because of assignor’s bankruptcy, judgment of 
state court confirming title of trustee and pro- 
viding for sale was not subject to attack on 
ground that it gave preference, and trustee 
could assert his rights only in state court.— 
Stern v. Truax, U. S. D. C., 236 Fed. 1014, 


8. Estoppel.—Where, with knowledge of the 
debtor’s adjudication in bankruptcy and the 
right of the trustee under Bankr. Act, § 67c, 
creditors persisted in attachment proceedings, 
ultimately recovering judgment, the trustee is 
not estopped to claim the property on the the- 
ory that he had allowed the creditors to persist. 
—tIn re Gilsonite Mines Co., U. S. D. C., 236 Fed. 
1015. 


9. False Pretenses.—Debt involved in action 
for deceit, consisting of false representations 








‘that personalty sold plaintiffs was free of in- 


cumbrances, held a liability for obtaining prop- 
erty by false pretenses, from which defendants 
were not released by discharges in bankruptcy, 


under federal Bankruptcy Act, § 17a, cl. 2, as- 


amended by Act 1903.—Kennett v. Tudor, Vt., 
99 Atl 306. 


10. Insuranee.—Under Bankr. Act, § 70a, 
insurance policies, or their surrender value, pass 
to trustee, where bankrupt was entitled tv 
change beneficiary and one was designated who 
had no vested right.—Malone vy. Cohn, U. S. C. C. 
A., 236 Fed. 882. 








Intervention.—A purchaser of real prop- 
erty of bankrupt, a portion having been again 
sold to satisfy a mortgage, held entitled to in- 
tervene and petition for payment to him of 
proceeds of last sale without leave.—Crampton 
v. Massie, U. S. C. C. A., 236 Fed. 900. 


12.—Preference.—Under Bankr. Act, § 67c, 
a pending attachment secured within four 
months of the bankrupt’s adjudication is dis- 
solved, and the lien discharged and released, by 
reason of the adjudication, the property passing 
to the trustee as part of the estate of the bank- 
rupt.—In re Gilsonite Mines Co., U. S. D. C., 235 
Fed. 1015. 

13. Reopening Proceedings.—Under Bankr. 
Act, § 57n, creditors who did not prove their 
claims because no assets were scheduled as 
available cannot, years subsequent, proceedings 
having been reopened on the ground of conceal- 
ment of assets, prove their claims.—Chapman v. 
Whitsett, U. S. C. C. A., 236 Fed. 873. 

14. Bills and Notes—Duress.—Where,a sister 
indorsed note executed by her mother to plain- 
tiff when informed by him that her brother had 
committed an offense and that plaintiff would 
send him to state’s prison if his notes were not 


taken up, the sister’s contract of indorsement 
was void for duress.—Travis v. Unkart, N. J., 99 


Atl. 320. 
15.——Guaranty.—A buyer is liable on a note 
payable to a bank, the proceeds of which were 
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credited to the seller, notwithstanding breach of 
warranty and of agreement to repair, unless the 
bank guaranteed performance of the agreement 
or acted as agent of the seller.—First Nat. Bank 
of Watertown v. Somers, S. D., 160 N. W. 523. 


16.——-Sunday Contract.—A note executed on 
Sunday, but dated on a week day, is enforceable 
in the hands of an innocent transferee after 
maturity for good but not valuable considera- 
tion.—Gooch v. Gooch, Ia., 160 N. W. 333. 


17. Brokers—Commissions.—Where a brok- 
er’s commission depended on his, closing sale 
within 15 days, and the abstractor could not 
complete abstracts, and the owner thereafter re- 
fused to sell to the prospective purchaser, the 
broker was not entitled to commission.—Joseph 
Espalla, Jr., & Co. v. Warren, Ala., 73 So. 23. 


18. Carriers of Goods—Acceptance.—Where 


the consignee, knowing goods have been dam- — 


aged by the initial carrier, accepted them from 
the terminal carrier, it could not thereafter be 
heard to say that the damage to the goods 
amounted to a conversion by the connecting car- 
rier.—Cedar Rapids Fuel Co. v. Illinois Cent. R. 
Co., Ia., 160 N. W. 353. 


19. Negligence.—Notwithstanding the fed- 
eral statute relating to interstate shipments, 
carriers may, by contract, limit and define the 
extent of their liability for interstate shipments, 
but they cannot relieve themselves from liability 
for damages caused by their negligence or the 
negligence of their employes.—Chesapeake & O. 
Ry. Co. of Indiana v. Jordan, Ill., 114 N. E. 461. 


20. Carriers of Live Stock—Claim of Dam- 
ages.—Provisions of live stock shipment con- 
tract for notice of claim for damages, and that 
stock be not removed till three hours after 
notice are separable, so that any invaliditv of 
the second does not invalidate the first.—Pan- 
handle & S. F. Ry. Co. v. Bell, Tex., 189 S. W. 
1097. 

21. Carriers of Passengers — Contributory 
Negligence.—Where a passenger jumped from a 
moving train to escape other passengers who 
were pursuing and threatening to kill him, his 
contributory negligence is not a question of 
law, but one of fact for the jury.—Utterback v. 
St. Louis & S. F. Ry. Co., Mo., 189 S. W. 1171. 


22. Delegation of Duty.—A carrier cannot 
avoid its duty of caring for safety of passengers 
by delegating it to a contractor.—Western Ry. 
of Alabama v. Turrentine, Ala., 73 So. 40. 

23. Negligence.—It is negligence for the 
conductor of a street car to signal for an in- 
crease of speed when a passenger who boarded 
the car while moving, at the conductor’s invita- 
tion, was still on the steps.—Union Traction 
Co. of Indiana v. McVey, Ind., 114 N. E. 438. 

24. Res Ipsa Lequitur.—After an electric 
car had started a sudden and unusual jerk, caus- 
ing the passengers to scream and throwing a 
standing passenger to the floor, breaking her 
kneecap, was sufficient to raise a presumption 
of negligence by the railway company.—United 
Rys. & Electric Co. of Baltimore v. Phillips, Md., 
99 Atl. 355. 

25. Chattel Mortgages—Priority—A  land- 
lord’s lien under the statute authorizing dis- 
tress for rent relates only to time of actual seiz- 

















ure under the distress, and chattel mortgage on 
record for several months prior thereto has 
priority, though some of the rent accrued before 
recordation of the mortgage.—Bodell v. Real 
Securities Inv. Co., N. J., 99 Atl. 337. 


26. Retaking Property.—A seller of live 
stock receiving a worthless check in payment 
is entitled to recover the stock in preference to 
one holding a pre-existing chattel mortgage on 
the purchaser’s goods owned and to be acquired, 
and taking possession thereunder with knowl- 
edge of the seller’s equity.—Gray Bros. v. Otto, 
Ia., 160 N. W, 293. 





27. Commerce—Interstate Transaction. — A 
shipment from a point in Kansas to a point in 
Missouri sold by the consignee before delivery 
to a dealer in Kansas, taken across the state 
line and back again to Kansas, was an inter- 
state shipment.—Andrews v. Union Pac. R. Co., 
Kan., 161 Pac. 600. 

28. Regulation.—City ordinance imposing a 
license tax of $25 a year on express companies, 
with a penalty for violation enacted under Rev. 
St. 1909, §9399, authorizing cities to license and 
eollect a license tax on express companies, is 
in violation of Const, U. S. art 1, § 8, as a 
regulation of interstate commerce as applied to 
a corporation of another state doing an inter- 
state business.—City of Elsberry v. Bushman, 
Mo., 189 S. W. 1165. 

29. Separation of Races.—Statute, requiring 
in interstate, as well as intrastate, commerce 
separate Pullman accommodations for the white 
and colored races, though the number of colored 
Pullman passengers is negligible, and the ex- 
pense of separation great, and although it would 
be a burden on interstate commerce, is a reason- 
able state police regulation.—Southern Ry. Co. 
v. Norton, Miss., 73 So. 1. 

30. Constitutional Law—Immunities. — Laws 
1915, p. 227, requiring bonds from motor ve- 
hicles, but not from street car companies, does 
not violate Const. art 1, § 12, prohibiting grant- 
ing immunities to a class, since the distinction 
is reasonable.—State v, Collins, Wash., 161 Pac. 
467. 

31. Corporations—Exorbitant Salary.—An of- 
ficer of a corporation may receive an exorbitant 
salary without incurring) criminal responsibility 
therefor, if it is authorized by competent author- 
ity or received in good faith as compensation 
for services.—People v. Lay, Mich., 160 N. W. 
467. 


32. Issuance of Stock.—Action of directors 
in purchasing foreign patents and issuing stock 
of corporation therefor is presumed honest and 
fair.—In re American Air Compressor Co., Mich., 
160 N. W. 388. 

33. Notice.—The liability of the president 
of a corporation to account to the company for 
compensation paid him by a firm for assisting 
it in selling the corporation’s stock is not af- 
fected by the fact that the corporation knew 
the president was giving his entire time to 
selling the stock, where the fact that he had a 
contract with the firm was unknown.—Western 
States Life Ins. Co. v. Lockwood, Cal., 121 Pac. 
498. 

34.——Purchasing Own Stock.—Generally, if 
its power be not restricted by charter or gen- 
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eral law, a corporation may buy its own stock, 
if the interests of creditors are not adversely 
affected—West Penn Chemical & Mfg. Co. v. 
Prentice, U. S. C. C. A., 236 Fed. 891. 


35. Cevenants—Building Restrictions, — In 
order to determine which way a building fronts, 
in a suit to enforce a building restriction, it is 
proper to consider the interior arrangements of 
a building as well as its external appearance.— 
Boylston v. Holmes, Ill., 114 N. E. 622. 


36. Damages—Evidence.—The impracticabil- 
ity of determining the exact value of services 
which a wife renders to her husband is no rea- 
son for denying his right to recover for loss of 
such services.—Guevin v. Manchester St. Ry., N. 
H., 99 Atl. 298. 

37. Death—Mental Suffering.—Where train 
struck truck propelled by express agent and 
threw him under wheels of another train, man- 
ner in which accident occurred was evidence 
from which it could be found that decedent 
experienced mental and physical suffering.— 
Welch v. Boston & M. R. R., N. H., 99 Atl. 296. 


38. Unlawful Employment. — Where the 
father of a minor boy consented to his unlawful 
employment, recovery for his death based on 
ground of unlawful employment must be denied 
where it would inure solely to the benefit of the 
father.—Daniels v. Thacker Fuel Co., W. Va., 
90 S. E. 840. 

39. Electricity—Proximate Cause. — Where 
plaintiff was injured by defendant's high tension 
wires along highway, evidence that it was im- 
practicable to insulate the wires did not excuse 
defendant; the negligence charged being that it 
placed its wires so close to the highway as to 
interfere with lawful use.—Logan v. Empire 
Distributing Electric Co., Kan., 161 Pac. 659. 


40. Executors and Administrators—Eject- 
ment.—Where real estate of a decedent was 
occupied by her son, who was her administrator, 
and also her sole heir, and as such heir entitled 
to possession, an action of ejectment was prop- 
erly brought against him in his individual 
capacity.—Eggers v. Krueger, U. S. C. C. A., 236 
Fed. 852. 

41. Husband and Wife.—Where a wife dies 
intestate leaving no issue, the husband, though 
her estate passes to him without administration 
and there are no debts, cannot, there being no 
administration, recover debts due the wife’s es- 
tate—Brown v. Mutual Life Ins. Co. of New 
York, Ga., 90 S. E. 856. 


42. Vesting in Heirs.——Where executors 
were merely given a naked power to sell realty, 
such power is not the estate, but only an author- 
ity and legal capacity to convey it, and the legal 
title descends by force of law to the heirs.— 
Barbee v. Penny, N. C., 90 S. E. 805. 











43. Fraud—Evidence——No recovery can be 
had in an action for deceit in the sale of stock 
in a corporation on mere proof as to the exist- 
ence of assets and their character, there being 
no evidence as to value of such assets from 
which the jury could estimate the damages.— 
Bingham v. Fish, N. J., 99 Atl. 337. 

44. Husband and Wife—Recovery for Death. 
—Where plaintiff's wife while a patient in de- 
fendant’s hospital from negligence contracted a 





cold, ,resulting in pneumonia and death, held, 
that plaintiff could recover for loss of her soci- 
ety, services and distress of mind he suffered 
between time of injury and death.—Bailey vy. 
Long, N. C., 90 S. E. 809. 


45. Insuranece—Cancellation.—Where a mem- 
ber of a mutual fire insurance company returned 
her policy for cancellation, she became liable at 
once to pay her ratable share of losses and ex- 
penses incurred between the last assessment and 
cancellation of the policy without an assess- 
ment roll stating the amount due.—Patrons’ 
Mut. Fire Ing. Co. of Michigan v. Butler, Mich., 
160 N. W. 402. 


46.— Conditions of Notice——A condition re- 
quiring notice of additional insurance is not 
complied with by notice of a mere intention to 
take out other insurance in the future.—Ander- 
son v. Interstate Business Men’s Accident Ass'n 
of Des Moines, Iowa, S. D., 160 N. W. 522. 

47. Indemnity Policy.—In action on credit 
indemnity policy, where time for determining 
loss was extended by agreement, and suit was 
begun within six years after agreement, etc., 
held, that limitations cannot be deemed to have 
begun to run within 50 days after proof of loss, 
at which time payment was provided for.— 
Philadelphia Casualty Co.. v. Thacher, U. S. C. 
C. A., 236 Fed. 869. 


48. Notice of Accident.—A provision in pol- 
icy of “liability insurance,” requiring assured 
to give immediate notice of accident, does not 
require notice where, without fault, assured is 
unaware of the accident, or where the party in- 
jured makes disclaimer.—Lucas v. New Amster- 
dam Casualty Co., N. Y. 162 N. Y. Supp. 191. 


49. Paid-Up Policy.—Assignee of life insur- 
ance policy payable in 20 years, who had insurer 
indorse liability thereon for its surrender value 
as a paid-up policy, was entitled to proceeds 
when payable.—Lee v. Equitable Life Assur. 
Soc., Mo., 189 S. W. 1195. 


50. Profiting by Own Wrong. — If the 
parents of insured were her sole heirs and bene- 
ficiaries and had aided in procuring perform- 
ance of criminal operation resulting in her 
death, the insurer is not liable—McDonald v. 
Mutual Life Ins. Co., Ia., 160 N. W. 289. 


51. Intexieating Liquors—Evidence.—In pros- 
ecution of physician for prescribing whisky for 
patient with reason to believe latter intended 
to use it as beverage, it was competent to prove, 
not only frequency of patient’s applications for 
prescriptions, but each with which another, by 
telephone, secured a prescription—People v. 
Humphrey, Mich., 160 N. W. 445. 

52. Evidence.—In an action against liquor 
dealers for the death of plaintiff’s husband, an 
instruction that the jury could properly consider 
the probable length of the husband’s life until 
terminated by natural causes was not objection- 
able for not including the probable length of 
eae life.—Greenacre v. Filby, Ill., 114 N. 


* 

















53. Local Option.—Publication of result of 
a local option election in only one of the two 
papers in which county court ordered it to be 
published was insufficient, and a conviction for 
violating the local option law is not authorized. 
—State v. Green, Mo., 189 S. W. 1195. 

54.——-Shipment.—In places in which there are 
no streets recognized by name or house num- 
bers, the residence address in the political sub- 
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division is all that is required with signature 
of local option petitioner by Hurd’s Rev. St. 1915- 
16, c. 43, § 28.—People v. Knoll, Ill., 114 N. E. 525. 


55. Venue.—Where a licensed saloon keep- 
er, visiting in a different county, took an order 
for alcohol, and there received payment there- 
for, and on returning home drew the alcohol 
from the barrel, bottled it, and expressed it to 
the buyer, the sale occured in the county of his 
business, and not in the other county.—State v. 
Scott, Mo., 189 S. W. 1191 

56. Landlord and Tenant—Reservation of 
Title—The parts of a soda fountain, purchased 
by a tenant under entire contract, duly record- 
ed, reserving title till payment of price, are not 
subject to distress for rent till constructed and 
equipped as a soda fountain, though theretofore 
placed on the leased premises.—R. H. Thomas 
Co. v. Lewis, Hubbard & Co., W. Va., 90 S. E, 816. 


57. Libel and Slander—Evidence.—In an ac- 
tion for slander in stating that plaintiff had 
committed arson, defendant was properly re- 
quired to state that he knew that a man whom 
he had taken to plaintiff's place of business had 
made complaints for violation of liquor law 
against ncaa v. Kelley, Mich., 160 
N. W. 392. 





58. Mandamus—Official Duty.—Mandamus lies 
to compel sheriff to deposit county public funds 
in depositories designated by him and approved 
by the county court on execution of bonds and 
approval thereof.—Bunch vy. Short, W. Va., 

S. E. 810. 

59. Remedy.—Mandamus is proper remedy 
to review action of circuit court in dismissing 
an appeal from justice court, where appellant 
desires to retry issues determined in justice’s 
court.—American Boat Co. v. St. Clair Circuit 
Judge, Mich., 160 N. W. 396. 

60. Marriage—Annulment.—The fact that one 
of the parties to a marriage believes he or she 
is afflicted with hereditary insanity, and does 
not communicate the belief to the other party, 
is no ground for annulment of the marriage, 
where there is no justification for such belief, 
though insanity did occur six years after the 
marriage.—Allen v. Allen, N. J., 99 Atl. 309. 

61. Master and Servant—Assumption of Risk. 
—Workmen’s Compensation Act, § 1, declaring 
that an injured employe’s right to compensa- 
tion shall not be defeated on ground that he 
assumed risks inherent in, or incidental to, his 
employment, or arising out of failure of em- 
ployer to provide and maintain safe premises 
and appliances, is constitutional.—Brost  v. 
Whitall Tatum Co., N. J., 99 Atl. 315. 

62. Course of Employment.—A motorman 
in charge of one of defendant’s cars held to 
have been killed by an accident arising out of 
and in the course of his employment, and so 
compensation might be allowed, though he was 
violating the rules of defendant.—Chicago Rys. 
Nee v. Industrial Board of Illinois, Ill., 114 N. E. 
634. 

63.——Course of Employment.—Where a rail- 
road track construction employe by day was 
injured by train after day’s work while walking 
on railroad’s tracks after dark, held, that the 
injury was not one arising out of and in course 
of his employment within the Workmen’s Com- 
pensation Act.—Guastelo v. Michigan Cent. R. 
Co., Mich., 160 N. W. 484. 

64. Election of Servant.—A company en- 
gaged in selling and delivering gasoline held 
to be engaged in an enterprise, within Work- 
men’s Compensation Act, § 3, par. (b), cl. 6, and 
therefore, under § 1, par. (a), conclusively pre- 
sumed to have filed notice of an election to come 
under the act.—Gibson v. Industrial Board, IIl., 
114 N. E. 615. 

65. Evidence.—A “student” fireman, who 
received no wages, held not an employe within 
federal Employers’ Liability Act, when killed in 
a rear-end collision, while in the caboose after 
abandoning his duties temporarily.—Chesapeake 
> Ry. Co. v. Harmon’s Adm’r, Ky., 189 S. W. 

135. 

66. Explosion.—That a fatal accident to a 
teamster employed by a company engaged in 
selling and delivering gasoline did not result 




















from the nature of the explosive product which 
he hauled did not prevent him from being under 
the Workmen’s Compensation Act, or preclude 
his widow from recovering compensation.—Gib- 
son v. Industrial Board, Ill, 114 N. E. 515. 


67.— Guarding Machinery.—Since Acts 1911, 
ec, 236, § 4, requiring machinery to be guarded, 
does not specify of what the guards shall con- 
sist, any appliance attached to the machine that 
will afford protection to the operator is a guard 
within its meaning.—American Maize Products 
Co. v. Widiger, Ind., 114 N, E. 457. 


68.——-Guarding Machinery.—Where employes 
in laundry were required to pass between ma- 
chines to clean a sewer grate under one of them, 
exposed cogwheel at end of machines should be 
guarded.—Kincaid v. Pearl Steam Laundry Co., 
Mo., 189 S. W. 1189. 

69. Hazardous Occupation.—The provision 
of Workmen’s Compensation Act 1913 that car- 
riage by land or water shall constitute a haz- 
ardous occupation and be subject to act, in ab- 
sence of employers’ election to the contrary, 
held to apply to street railways.—Chicago Rys. 
a v. Industrial Board of Illinois, Ill, 114 N. E. 

34. 

70. Interstate Employment. — Under the 
federal Employers’ Liability Act, a section fore- 
man engaged in interstate commerce, whose 
duty it was to look out for the safety of him- 
self as well as the men under him, does not 
assume the risk of injury from the negligence 
of fellow-employes in failing to take precau- 
tions, or give warnings in accordance with the 
rules of the company.—Willever v. Delaware, 
L. & W. R. Co., N. J., 99 Atl. 321. 

71. Pleadings.—In action for wrongful 
death caused by defendant's excavation made by 
blasting near public highway, a plea setting up 
that work was done for defendant by con- 
tractor who was skillful and obligated to per- 
form same in workmanlike manner is insuf- 
ficient; the work being intrinsically dangerous. 
—J. C. Carland & Co. v. Burke, Ala., 73 So. 10 

72. Respondeat Superior.—Where deceased 
was hired to work at a time in future, he was 
not in employ of railroad company when killed 
by its train after arriving at railroad’s expense 
at siding on which bunk car provided for him 
to live in was standing.—Bloomington, D. & C. 
R. Co. v. Industrial Board, Ill, 114 N. E. 517. 


73. Statutes of Limitation.—Under federal 
Employers’ Liability Act, § 6, providing that 
action thereunder shall be commenced within 
two years, held that a suit may not be main- 
tained if not brought within the time limited, 
although plaintiff relies on fraudulent repre- 
sentations.—Bement v. Grand Rapids & Ind, Ry. 
Co., Mich., 160 N. W. 424. 

74. Workmen’s Compensation Act. — Em- 
ploye of pulpmill, injured while erecting wooden 
horse to support trough of pulpwood carrier a 
mile from the mill, where there was no ap- 
paratus or machinery installed or in operation, 
was not employed, when injured, in place on, in 
connection with, or in proximity to, any machin- 
ery within Workmen’s Compensation Act, § 1, 
subd. “b.”—King v. Berlin Mills Co., N. H., 
99 Atl. 289. 

75. ‘Workmen’s Compensation Act.—Where 
a servant’s injury necessitated removal of his 
eye, he was entitled to the statutory compensa- 
tion for loss of his eye, that is, 50 per cent of 
average wages during 100 weeks, and not mere- 
ly for the period of his actual disability, not- 
withstanding an earlier accident had greatly 
impaired the eye, and its entire loss did not 
affect his earning capacity.—Purchase v, Grand 
Rapids Refrigerator Co., Mich., 160 N. W. 391. 

76. Workmen’s Compensation Act.—Though 
an injured servant informed his master that 
he had been injured, no proceedings can be 
maintained under the Workmen’s Compensation 
Act of 1913, where no claim for compensation 
was made in accordance with § 24 within the 
period of six months; the section being manda- 
af pam v. Industrial Board, Ill., 114 N. 

77. Mortgages—Construction of. — Under a 
mortgage purporting to secure debt due to 
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mortgagees jointly, debts due to them and ad- 
vancements, as well as suretyship undertakings 
made by them, individually, come within the 
security.—Simms v. Ramsey, W. Va., 90 S. E. 842. 


78.- Municipal Corporations — Contributory 
Negligence.—Where plaintiff was injured when 
driving his wagon into a hole in the street, 
which was of such dimensions that he could not 
avoid seeing it, had he used ordinary care, it 
being daylight, recovery will be denied on the 
ground of contributory negligence.—Stern v. 
City of Reading, Pa., 99 Atl. 367. 


79. Evidence.—The fact that many persons 
passed over a coal hole without injury and that 
several testified positively that cover was not 
defective, did not show the testimony of plaintiff 
and her witnesses to be untrue, but simply made 
a question for jury.—Hebenheimer v. City of 
St. Louis, Mo., 189 S. W. 1180 


80. Notice of Defect.—Under Code, § 1273, 
as to the liability of a city for failure to remedy 
defects “in streets, alleys,” etc., “after the same 
had been called to the attention of the council,” 
notice to the street commissioner is notice to 
the a 1 “ed of Birmingham v. Mul- 
ler, Ala., 73 So. 

81. Police , — Municipality having 
power to prescribe standard of quality of milk 
sold, Court of Appeals, without clear and con- 
vincing evidence that it is practically impossible 
to furnish milk of standard required by ordi- 
nance, could not invade municipality’s province 
and hold that standard prescribed was unreason- 
a of Owensboro v. Evans, Ky., 189 S. 

iss 











82. Parent and Child—Proximate Cause.—A 
petition alleging that defendants permitted their 
14-year-old boy, whom they knew to be incap- 
able of appreciating the danger, to secure dyna- 
mite caps, shows that their negligence was the 
proximate cause of injury to a smaller boy to 
whom defendants’ boy gave the caps.—Stephens 
v. Stephens, Ky., 189 S. W. 1143. 


83. Pledges—Bona Fide Purchaser.—The de- 
livery of the pledged property to the pledgor for 
a mere temporary or special purpose does not 
defeat the pledge as against the pledgor or at- 
taching creditors, but does against bona fide 
purchasers from the pledgor.—New Albany Nat. 
Bank v. Brown, Ind., 114 N. E. 486. 

84. Principal and Agent — Automobile. — 
Where two corporation officers in turn drove an 
automobile belonging to it, which was kept in 
a building belonging to one officer, he was not 
liable for injuries to a pedestrian by the car 
while driven by the other between the business 
and the garage on the theory that the other was 
his agent and that he was the bailee of the car 
from the corporation.—Switzer v. Baker, Ia., 160 
N. W. 372. 

85. Evidence.—While relation of principal 
and agent cannot be proved by declarations of 
agent, it may be established by his testimony. 
—Daly v. Arkadelphia Milling Co., Ark., 189 S. 
W. 1053. 

86. Railroads—aAnticipating Injury. — The 
owner of land near a railroad right of way is 
not bound to anticipate that the railroad will 
fail to perform any of the legal duties resting 
on it to prevent the origin and spread of fire.— 
Baltimore & O. R. Co. v. Peck, Ind., 114 N. E. 475. 


87.——Safety Appliance Act.—Movement of 
string of cars through the yards of one railroad 
company to those of another held not a mere 
switehing operation, so that failure to connect 
power brakes on 85 per cent of the cars with 
engine was in violation of Safety Appliance Act 
March 2, 1893, as amended by Act March 2, 1903, 
and rule of June 6, 1910, of the Interstate Com- 
merce Commission enacted thereunder.—United 
States v. Louisville & Jeffersonville Bridge Co., 
U. S&S. D. C., 236 Fed. 1001. 

88.——Setting Out Fire.-—Where there was evi- 
dence tending to show that fire destroying plain- 
tiff’s timber land originated in accumulation of 
combustible material on defendant’s right of 
way, ignited by defendant’s locomotive, evidence 
that the locomotive was equipped with latest 
and most approved spark arrestor is no ground 





for charge exempting defendant from liability; : 





question being for jury.—Smith v. Delaware, L. 
& R. 


Co., N. J., 99 Atl. 325. 

89. Sales—Passing of Title-—Where a chattel 
sold is not in deliverable condition, and the 
order is executed by manufacture and construc- 
tion of the article, the buyer acquires no title 
till its delivery in its finished state, though he 
may have paid in advance.—R. H. Thomas Co. 
v. Lewis, Hubbard & Co., W. Va., 90 S. E. 816. 


90. Specific Performance—Evidence.—Specific 
performance of an oral contract whereby de- 
fendant agreed to take certain land in payment 
for property conveyed by him will not be de- 
creed, where the evidence does not satisfactorily 
show that the land he was to receive had sub- 
stantial value above the incumbrances thereon. 
—Wolf v. Lawrence, Ill., 114 N. E. 567. 


91. Third Person.—Specific performance of 
an agreement by a trustee to convey the title 
cannot be enforced, where the trustee informed 
the purchaser that a third person had an interest 
in the premises, and that person’s consent was 
not obtained.—Conlon v. Irvine, Mich., 160 N. 
W. 411. 

92. Sunday—Ratification of Contract.—A note 
executed on Sunday may be ratified on a week 
day, without any new consideration, by payment 
upon the obligation or any distinct recognition 
thereof.—Gooch v. Gooch, Ia., 160 N. W. 333. 

93. Telegraphs and Telephones—Delivery of 
Message.—Where the sendee’s locus is several 
miles from the place to which a telegraph mes- 
sage is addressed, the telegraph company is 
under no legal duty to deliver the message at 
such place.—Western Union Telegraph Co. v. 
Earnest, Ala., 73 So. 15. 

94. Torts—Strike by Laborers.—While labor- 
ers, members of a union, may strike, and may 
picket their employer’s business, the employer 
is entitled to free access to his place of business 
for himself and other employes, and such rights 
cannot be interfered with.—Alaska S. S. Co. v. 
International Longshoremen’s Ass’n of Puget 
Sound, U. S. D. C., 236 Fed. 964. 


95. Union Labor.—Where a picket around 
an employer’s place of business is established 
by union strikers, the picket is the agent of the 
union, and efforts to dissuade others from ac- 
cepting employment offered by former employer 
should go no further than peaceable persuasions 
and inducements.—Alaska S, S. Co. v. Interna- 
tional Longshoremen’s Ass'n of Puget Sound, U. 
S. D. C., 236 Fed. 964. 

96. Vendor and Purchaser—Bona Fide Pur- 
chaser.—Though accompanied by possession and 
improvements, an unrecorded written contract 
of sale.of land confers no equity superior to the 
rights of a subsequent purchaser for value with- 
out notice whose deed was recorded or an in- 
cumbrancer whose lien was docketed.—Marshall 
v. MeDermitt, W Va., 90 S. E. 830. 


97. Wills—Defeasible Fee—Under Rev. St. 
1909, §§ 579, 2870, a will devising fee to a son, 
with condition that, if he died without leaving 
children surviving, it should go to his sister, 
gave the son a defeasible fee, with a limitation 
over to his sister.—Lockney v. Campbell, Mo., 

189 S. W. 1174. 

98. Fiduciary Relation.—That a beneficiary 
under the will was a general assistant in a real 
estate office which handled testator’s property 
does not show a fiduciary relationship between 
beneficiary and testator.—Prescott v. Ayers, IIL, 
114 N. E. 557. 


99.——Fiduciary Relation—Where an ante- 
cedent fiduciary relation exists between testator 
and the beneficiary, a court of equity will pre- 
sume confidence placed and influence ‘exerted, 
but otherwise such relation and influence must 
be proved by the contestant.—Rounds v. Cole- 
man, Tex., 189 S. W. 1086. 


100. Witnesses—Cross-Examination. — In a 
prosecution for burglary and larceny, on cross- 
examination of a state’s witness, it was proper 
to exclude questions whether he was in a mur- 
der case, how many times he had been arrested 
for murder, whether he robbed a certain place, 
and whether he shot a man, as being of par- 
ticular offenses having no direct bearing on his 
veracity.—State v. Bossone, N. J., 99 Atl. 310. 
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